
M

. j

H

- J

iJ
Ul

if

Mr

In the Supreme Court of the na
waiian islands.

Samuel

Jdxe Teem. 1804.

IN EQUITY.
"V

Xonms vs.
Heiielat.

Emilie '
DE

EKFOBE JUDD, C. J., EICKERTOX ASD TO,

TOSTEK ESQ. vrno SAT in place
OF FBEAB, J. DISQUALIFIED.

(1) X Conrt olqnity may only interfere
with a judgment at law where the com-
plainant has an equitable defense of
which he conld not avail himself at law
because it did not amount to a legal
defense, or Lad a good defense at, law
which he was prevented from availing
himself of by fraud or accident, un-

mixed with negligence of himself or
his agents.

(2) In the former case the statute of
limitations was pleaded to the action
which was debt on a foreign judgment
of a Court of Eecord. The decision of
the Law Court was that the allegations
of the complaint were satisfactorily
proved and the plaintiff entitled to
mdirment. No ezuress finding on the
statute of limitations was asked for or
made, and no exception was taken
thereto. No motion in arrest of judg-
ment was made before judgment was
entered: Held, the motion in arrest
could not have prevailed if seasonably
made, for the record disclosed no error.

(3) It does not appear from the record
whether the statute of limitations of
six years was pleaded or whether the
cause was taken out cf the statute by
some legal cause of exception.

opixiox of the coubt bt jtjdd c.j.
(fosteb dissenting)

Tbis case came on for bearing, on
appeal, at tbe March Term 1894 of
this Court. A on one
point was ordered and had at the
June Term. Having duly consider-
ed tbe case and tbe decision appeal
ed from, rendered by Uircuit J udge
"Whiting on the 7th March 1894, we
hereby adopt the said decision as our
own, and affirm the order made
therein sustaining the demurrer and
dissolving tbe injunction.

Following is tbe decision hereby
adopted:

"The defendant demurs to plain-
tiffs bill of complaint and for cause
says that the iiill does not state such
a case as would entitle tbe complain-
ant to any relief in a Court of
Equity.

The plaintiff seeks to. restrain the
further enforcement of a judgment
recovered by the defendant herein
against tho plaintiff herein in the
Supreme Court of the Hawaiian Isl-
ands on Angust 25, 1891, on the
ground that such judgment was en-
tered by mistake of fact.

Many cases have been cited to
show the authority of a Court in
Equity to interfere with a judgment
at law, and onr Supremo Court has
repeatedly stated the grounds for re-
lief.

A Court of "Equity may only inter-
fere with a judgment at law where
'the complainant has an equitable
defense of which he could not avail
himself at law because it did not
amount to a legal defense or had a
good defense at law which he was
prevented from availing himself of
by fraud or accident, unmixed with
negligence of himself or his agents.'

See Hod v. Parke, 6 Haw. G88.
H. Hackfeld v. Bal, 6 Haw. 3G4.
2 Story Eq. Jur. 887; 894.
The sole grounds for relief in

equity against a judgment of a Court
of law are for accident, fraud, mis-
take or surprise, where on account of
one or more of these causes it would
be against conscience to execute the
judgment.

Mills v. Briggs, 4 Haw. 50C.
The grounds set forth in the Bill

of Complaint, which are alleged to
show that the judgment in question
was entered by mistake, are sub-
stantially tboso contained in and
fully covered bythe decision of the
Supremo Court in the case of

E. do Herblay v. S. Norris, Sup-
reme Court, H. I. Special Term, July
24, 1893.

Tbe elements and points raised
therein on comparison are identical
with the allegations contained in
this Bill of Complaint and the decis-
ion covers most of tho points in this
present case in Equity; and tho Sup-
reme Court bad before it tbe point
now raised in tbis "Bill as to the
pending of exceptions, and in its
decision after citing tho points raised
and considered it ssys:

'The defendant took no steps to
prevent the entry of judgment or to
bring the case within the rule which
provided for the allowance of a bill of
exceptions which would prevent tbe
entry of judgment. Tho bill of ex-
ceptions was not filed or allowed un-
til August 29, 1891, four days after
the entry of judgment and so far as
the record shows that no notice by de-

fendant of any intention to prevent
entry of judgment was in any way
given; no motion for a new trial nor
in arrest of judgment nor the filing
of a Bill of Exceptions was made be
fore the entry of judgment and the
presumption is that defendant relied
upon his bill of exceptions as a stay
of execution merely, the effect of
sustaining his exceptions being
merely the vacating of the judg-
ment.'

Under that decision the judgment
now sought to be vacated or restrain-
ed was held to be legally entered
and valid.

The question of the statute of
limitations was in issue in the origin-
al case of De Herblay v. Norris, tbe
plaintiff therein specifically alleging
that the New York judgment upon
which the action was brought was
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rendered by the Court of the City
and County of New York and that
that Court was a Court of Eecord,
and the defendant pleaded the stat-
ute of limitations. Mr. Justice Dole
'decided that the allegations of the
(Plaintiffs) complaint are satisfactor-
ily proved and the plaintiff is entit-
led to judgment.'

Thus the statute of limitations was
then in issue and decided against the
defendant Norris, and no exception
was taken by tbe defendant to this
although other exceptions were
taken and put into a Bill of Except-
ions and taken to the Supreme
Court.

I cannot regard this omission to
further contest the question of the
action being barred by the statute of
limitations as a mistake for wnicn
Equity will grant relief. Such a de-

fense is a personal and special one
and was raised in that action, and
when decided against defendant it
neither was appealed from nor ex-
ceptions taken to a higher Court
and its further consideration by a
higher Court not being urged wal
rather a matter of abandonment than
mistake. The present plaintiff could
have availed himself of the effect of
the statute of limitations in the, case
at law and it does not appear in the
Bill that he was prevented by mis-

take or any other of the grounds
upon which quity will relieve.

I am of the opinion that the Bill
does not set forth sufficient grounds
in Equity to entitle the plaintiff to
maintain his cause and I sustain the
demurrer.

Decree accordingly."
In addition, we observe that it

does not appear to us that, if the
present plaintiff had been rein-
stated to the position he was in on
the 22nd August, 1891, when tbe
decision of Mr. Justice Dole in the
law case was filed and before judg-
ment was entered therein, a motion
in arrest of judgment would have
prevailed. The declaration was in
debt on a judgment of a Court
of record of a foreign
country, and the date of the judg-
ment was given, a date nearly
twenty years before the action was
begun, and the statute of limitat-
ions was pleaded. Eemembering
that judgment can be arrested for
no other than substantial faults or
defects apparent on tbe record
either in the pleadings or the ver-
dict of the jury, and (by parity of
reasoning) in the finding of the
Court jury waived, how does it ap-
pear that the record discloses
prror?

The plea did not indicate
whether the statute of limitations
of six years or that of twenty years
was intended to be pleaded. But
we take it that the plaintiff intend-
ed to plead the statute where the
period of limitation is six years.
But there might exist exceptions
which would take the cause out of
the operation of the statute.
These need not be pleaded in the
declaration nor set up by plea to
tho statute. They could be made
to appear by evidence. There was,
therefore, no error apparent on the
face of the record. The decision of
the Court upon the facts and the
law, whether it found that foreign
judgments of Courts of record were
not barred by the six years limita-
tion, or whether it found on the
evidence that the cause was taken
out of the operation by some ex--
ception to the running, of the
statute, might be considered by
tiie then deiendant to be erroneous
and the subject of exception. No
exception was taken on this point.
No distinct ruling was asked for so
that exception conld be taken. The
pleadings do not disclose any defect
and we therefore hold that a motion
in arrest, if made seasonably, would
not have availed the plaintiff.

The proper method of raising the
question as to whether the judgment
was barred was by exception. Not
taking this course, defendants' op-
portunity to test this question was
lost, and to allow him tbe opportun-
ity now would not be in accord with
the rules of Equity when invoked to
interfere with a judgment at law.

Authorities to sustain the view
that tbe error complained of must be
apparent on tbe record and not saved
by any statutory exceptions or a
motion in arrest will not lie, are:

oawyer v. iJorton, 144 Mass. 470.
3 Blackstone Com. 393.
Board v. Adams, 7G Ind. 504.
We affirm tho decree sustaining

the demurrer and the order dissolv-
ing tho injunction.

A. S. Hartwell and F.M. Hatch
for plaintiff; P. Neumann and Carter
& Carter for defendant.

Honolulu, July 13, 1894.

DISSENTING OPINION OF WILLIAM FOSTEB

ESQ.

I respectfully dissent from the
Majority of the Court, for the follow-
ing reasons:

First. The Decision of Mr. Just-
ice Dole, filed August 22, 1891, made
no referenceto the plea of the Stat-
ute of Limitations, nor any finding
upon that point: the question was,
therefore, in my judgment, not then
passed upon, nor has it since been
adjudicated.

Second. The entry of judgment
on August 25, 1891, was improper,
because exceptions were pending,
and because the judgment was enter-
ed in vacation in a jary waived case.
Such entry was contrary to Statutes
and Rules of Court, and was not
authorized by stipulation of parties.

,Third. Upon the motion in arrest
of judgment, the question of tbe bar
of the Statute of Limitations was
properly before the Court, to the
same extent us upon a Writ of Error:
in either case, the failare to allege
exceptions at an earlier stage ought
not to be held to waive or exclude
the further remedy.

I am, therefore, of tbe opinion that
the decision of the Circuit Judge,
sustaining the demuirer, should' be
set aside, and the case sent back to
him. for hearing solely upon the
question whether, at the time the
original suit at law was brought in
this country, it was barred by our
Statute of Limitations: if it was so
barred, then the judgment in that
case should be set aside: if it was not
barred, the judgment must stand.

It is a matter of regret that final
settlement of this case has been so
long delayed, and it may well sug-
gest some reforms in our procedure:
but it seems to me more inequitable
that this Court should now refuse to
allow the question of the Statute of
Limitations to be adjudicated, than
it would be to farther'delay an al-

ready protracted litigation, in order
that a Court of Equity may know
whether a judgment at law ought to
be enforced.

Honolulu, July 13, 1894.

In the Supreme Court of the Ha-

waiian Islands.

June Teem, 1894.

In tiie matteb of the estate of C.
Manaole, deceased.

EEFOBE JUDD, C. J., BICKEBTON AND

FBEAB, JJ.

The contestant upon appeal from a decis-
ion of the Probate Court admitting the
will to probate did not show prima
facie that she would inherit property
from the decedent if the will should be
refused probate. Held, that she was
not entitled to a trial by jury.

OPINION OF THE COURT BY FREAR, J.

This matter was heard in Cham-
bers by a Circuit Judge who admit-
ted the will to probate. On appeal
to the Circuit Court by the contest-
ant, Elizabeth Harvey, and motion
there for trial by jury, such trial was
had resulting in a verdict for the
contestant. The case now comes
here on several exceptions, the only
one of which necessary to be consid-
ered is that to tbe overruling of pro-
ponent's motion to dismiss the appeal
on the ground that the contestant
had not shown herself to be an heir
of the decedent. The proponent is
Malaea Kealia Manaole, widow of the
decedent.

It is unquestioned law that "tbe
person desiring to appeal against the
decision of the Probate Court, admit-
ting the will to probate, must claim
and prove prima facie at least, that he
is an heir-at-l- aw of tbe decedent,
and would inherit the property in-
volved, or some interest in it, if the
will should finally be refused pro-
bate." Estate of Bernice P. Bishop,
5 Haw. 288; Estate of C. Brenig, 7
Haw. 640. This is a condition pre-
requisite to the trial by jury. 'The
only question here is, whether prima
facie proof of heirship was in fact
made.

Neither the ;
motion for trial by

jury nor tne amdavit accompanying
it refers to tbe matter of heirship.
The motion, however, was based on
the "records and files herein" as well
as upon the affidavit. The only
papers among the files which relate
to the question of heirship are: (1)
tbe sworn petition of tbe proponent
containing an allegation that the
contestant is a neico of the decedent
and that one Kale Elia Willie Mana-
ole is his adopted son; (2) certain
articles of adoption duly legalized
by a justice of the Supreme Court,
bearing the seal of said Court and
duly recorded in the Registry of
Conveyances, whereby the decedent
adopted one Keolanui (the same
person as Kale Elia above mention-
ed) as his son and heir; and (3), an
unsworn protest against the probate
of the will wherein the contestant
states in general terms that she is
"an heir at law and next of kin" to
tho decedent. Admitting for the
purposes of this case that the person
desiring to appeal need not show her
heirship herself as by affidavit, but
that she may rely upon the records
and files in the case, it cannot be ser-
iously contended that her heirship in
this case is thus shown oven prima
facie. That there is a son who would
inherit to her exclusion is shown by
the undisputed nrticles of adoption
and by tho petition for tho probate
of the will. Acrainst tboso there is
only an unsworn protest referring to
heirship in general terms without
stating what the relationship is.
There was no denial of tho allegation
in the petition, or question raised as
to the validity or effect of the arti-
cles of adoption.

It may bo added that tbe undis-
puted evidence adduced at tbe trial
showed that Keolanui was a son and
heir of tbe decedent by adoption and
that the contestant was a daughter
of decedent's cousin. The Court
therefore erred in refusing to give
the seventh instruction requested by
the proponent as follows: "You
must find for tbe proponent of tbe
will, as tbe contestant has no right
to contest tbe probate of the will, it
having been shown to yon that
Keolanui is by adoption the legal
heir of C. Manaole in case the will
was not sustained."

The exception to the overruling of
tbe motion to dismiss tbe appeal is
sustained, the verdict set aside, and
case remanded to tbe Circuit Court
for dismissal of the appeal.

J. A. Magoon for proponent ; C. W.
Asbford for contestant

Honolulu, July 17, 1894. f
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DOG EAT DOG.

Sample of the Lore Royalists
Have For Each Other.

The following editorial appeared
in the Holoniua last evening. It
is a striking example of how the
loyalists talk about one another:

"his last straw.
"Mr. John E. Bush who is Eee-in- g

his brief power &vr the Ha-waiia-

slipping from his grasp, is
now in a paroxysm of rage and
irresponsible anger onry equalled
at the time when he painted Samoa
red. He has not outlined any po-

licy, as we invited him to do. He
has not brought any argument
worthy of notice to bear against
our avowed principle that the Ha-waiia-

must either fight or vote.
He simply sits in his corner, ad-

vises the people to pray and wait
and fills his sheet with the vilest
attacks against all and everybody
who advocate or adhere to the po-

licy of the Holomua. Too cow-

ardly to fight, too egotistical to
vote, he tries to ruin the political
chances of the Hawaiians for the
purpose of posing as a prophet and
a martyr. His latest refuge is to
discredit the editor of this paper
by saying that bribery runs
high in our office, and that
we are revelling in missionary
money. The Christian (?) gen-
tleman who presides in Print-
ers' Lane judges the editor of
this paper by his own inclinations
and records. We regret to call the
attention of Mr. John E. Bush, the

of Interior, the
to Samoa, and the
to his own political ca-

reer and his own knowledge of
briberies. We care not to go back
to the dark ages under Kalakaua
and show what he then was. We
have no space or time to write up
his very interesting history m Sa
moa. We simply desire to remind
him of his career in the last Legis-
lature where he one day was found
as the bitter opponent of the Re-

form Party, the next day as the
virtuous defender of the Reform
Party and tho crusher of the Na-
tional Reform Party, and the third
day against the Queen, the Govern-
ment, the Reform Party and only
for Bush. Does he remember how
his little ehurch was built and who
put up the money for it? Has he
forgotten the "small" compensa
tions which occasionally were hand-
ed to Kim for an accommodating
vote? We remember them even
to the number of the checks."

Chamberlain's is tbe best of all.
Vincent J. Barkl, of Danbury, Iowa,
has used Chamberlain's Cough
Remedy whenever in need of a medi-
cine for coughs and colds, for the
past five years and says: "It always
helps me out. If anyone asks me
what kind of cough medicine I use, I
reply, Chamberlain's, that is the best
of all. 25 and 50 cent bottles for
sale by all Dealers. Benson, Smith &
Co., Agents for H. I.

FOR COLDS,
COUGHS,

HOARSENESS,
AND ALL

Throat and Lung
DISEASES.

As an emergency meilidne a safeguard
for children, an ecr-rentl- y remedy to bo
relied upon In cases of colds, coughs, croup,
whooping-coug- influenza, anil all diseases
of the Hi mat and lungs. Aycr's cherry
l'cctoral has no equal In pliarniary.

Ayer's Gherry Pectoral
Prepared by Dr. J. C. Ayer & Co., Lowell,

Mass., IT S. A.

C3T Beware of cheap Imitations.
The name Aycr's Cherry Pectoral
is prominent on the wrapper, anil it
blown in tho glass of each of our bottle.

For SiIj bj HOLLISTER DR0G CO.
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Pioneer Steam
CANDY FACTORY &nd BAKEBY

HOEN Practical Comcctlonar,
Pastry Cook and Baler.
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Cut Rates!
Pure Vaseline, tins.
Pure Vaseline, in bottles,.

SELL

10

Pure Vaseline, in large bottles, 15

Pure Vaseline, in i-l- b cans, 25

Belladonna Plasters, 10

SP"We hare largest- - and best assorted stock in the
Islands, and when we offer cut-rat- e, we do confine the
customer to -12 dozen of article named.

Hollister Drug Co., Limited
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Hardware, Builders ar.rj General.
-- 'way? cj to the tiroes In quality, styles and pricr-- e

Plantation Supplies,
1 fuit sviMjrtment to .ult the various (ennui

Steal Plows,
matte expressly for Island work with exrra parte.

i lumvaiorsbrtiiG Knives.

Agricultural Implements,
Hoes, Shovels, Forks, Mattocks, etc, in.

Carpenters', Blacksmiths'
and Machinists' Tools

Screw Plates, Taos and Dies, Twist Drills.

Paints and Oils, Brushes, Glass,
Asbestos Hair Felt and Felt Mixture.

Blak8's Steam Pumps,
s Centrifugals.

SEWING MACHINES, Wilcox & Gibbs, and Remington.

Lubricating Oils

General Merchandise,

efficiency

thins have,
there anything want, como and for it. you will be

treated. No trouble to show goods.
3278 tf-- d 14G2-tf--

E. 0. HALL & SON, LIMITED

'by-

OFFEU FOIl fiALK

A GREAT VARIETY OF GOODS
Received Various

o

quality

it not possible

politely

Arrivals.
The assortment PLOWS and BREAKERS is complete. These Plowsin use every part tbeseielands considered the best. Extra Beams

Handles and Points always and in large numbers. '

HALL'S PLTEROW PLOW!
Without a Klvnl and In In ConMant Demand.

fereiOn a large assortment House Brooms, Brooms, "S ord and Btreet

Aad tidt etch Jc burs Btroa IiebtR' iigaitcrsp
ask: fob

.o iii croi ire lAoei.

To b. bl ef all Stor.VpTi ami Dealen tirotighoiit Iadla.
Sookerr Books Poit Free on Application to theCompany.

WE

si

and surpassed
by none.
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FINEST AKO CHEAPEST"

STOCK FOR SOUPS,
MADE DISHES ASP SAUCES.

Invaluable for India aaan Efficient Tonio In allcases of Weakness.Keeps good in the hottest
Climates, and for any

time.JJEBIG'S EXTRACT OP MEAT Co.. Limited, Fenchnrci

n -- .j "A sfr w i n i,m I .Milw
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